STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8937
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Social Welfare that he is ineligible for Food Stanps and
Suppl emrent al Fuel Assi stance.

FI NDI NGS OF FACT

1. The petitioner, who is divorced, lives with his three
chil dren.

2. The petitioner is enployed by a nanufacturer and
during the nmonth of QOctober, which was a typical enploynent
nonth for him he received $1, 165.00 as gross wages.

3. The petitioner also has self-enploynment income froma
seasonal antique business operated by his thirteen-year-old
daughter. FromJuly 1, 1988 through Septenber 12, 1988, he
made $633. 00, 20% of which was given to his daughter as her
share. The busi ness has been cl osed since Septenber 12, 1988,
and is not expected to reopen until next sumrer, both due to a
seasonal |ack of demand, and the school attendance of the
child who operates the business.

4. Under a Superior Court Order, the petitioner is to
recei ve $73.50 per week, or $292.80 nonthly, as child support

for all three children fromhis ex-wfe.
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5. Under that sanme order, the petitioner is required
to pay his ex-wife $240 per nonth for fifteen years in
paynent of a $30, 000. 00 prom ssory note he executed in his
ex-wi fe's favor as her share of the value of the famly's
home. There is no other lien or nortgage on the property.

6. The petitioner and his ex-w fe have agreed between
themthat the ex-wife will offset the $240 owed to her
monthly from her child support obligation and that one
paynent, representing the difference between those figures,
$52.80, will be sent by the ex-wife to the petitioner each
nont h.

7. The petitioner has received the $52.80 child
support paynment on a fairly regular basis fromhis ex-wfe.

8. On Novenber 4, 1988, the petitioner applied for
Food Stanps and Fuel Assistance which application was denied
Novenber 29, 1988, due to excess incone. He requested
reconsi deration and was deni ed again on Decenber 8, 1988.
Hi s appeal arises fromthat denial.

9. The notice sent to himon Decenber 8, 1988, gave
himthe foll ow ng information:

FOOD STAMPS:

Your application for food stanps has been denied for
Novenber, 1988 because:

Your inconme is nore than the departnment allows for

a househol d of your size. See "How your benefits
were figured" (FSM 273.10, 273.9).

FUEL:

Your application for fuel has been deni ed because:
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Your inconme is nore than the departnment allows for
a househol d of your size. (WAM 2904.1).

You may reapply if your situation changes.
You may al so apply for enmergency fuel benefits if you
have a heating crisis.

How your benefits were figured for Novenber, 1988.

FOOD STAMPS
G oss earned i ncone +$ 1323.36
Unear ned i nconme +$ 292. 80
FS I nconme =$ 1616.16

Benefits for 4 person(s)
with $ 1616.16 | ncone =$ 0. 00

Maxi mum G oss | ncome
for 4 people =$ 1263.00

Some nunbers may be rounded according to programrul es.

10. The $1, 323.36 figure under "gross earned i ncone"
was arrived at by adding $1, 165.00 from hi s enpl oynment wages
to $158. 36 which was the amount the departnment cal cul ated
was attributable on a nonthly basis fromthe self-enpl oynent
figure, a sumpurportedly arrived at by dividing $633 by 5
(the nunber of nonths since July 1 when the business
opened). The latter calculation assuned that the self-
enpl oynment i ncome was from an ongoi ng busi ness.

11. The "unearned incone" figure, $292.80, represents
the Court ordered weekly support anount of $73.20 nultiplied
by four weeks to obtain a nonthly figure.

12. The departnent takes the position that the total
of all the petitioner's incone, $1,616.16, exceeds the
maxi mum gross incone for a 4 person famly which is
$1,263.00. It also takes the position that the $1,616. 16

when adj usted according to the regulations, failed the net
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income test for fuel assistance. |In its calculations, the
department considered the petitioner's Court ordered
paynents to his ex-w fe of $240.00 per nonth as a shelter
expense.

13. The petitioner takes the position that his self-
enpl oyment i ncome from his summer business should not be
counted as current incone and that only the $52. 80 he
actually receives each nonth as child support should be
counted as incone, rather than the full Court ordered
anount .

ORDER

The departnent's decision is affirned.
REASONS

. FOOD STAMPS

In determning eligibility for Food Stanps, the
departnment's regul ati ons require conparison of the

1

applicant's "household incone"™ to a gross incone

eligibility standard. See F.SS M > 273.9a.1. The maxi num
gross incone for a four person non-elderly, non-disabled
househol d is $1,263.00 per nonth. Wl fare Procedures Mnual
P-2590C. "Household inconme" is defined in the regul ati ons
in pertinent part as foll ows:

b. Definition of |ncone

Househol d i nconme shall nean all incone from
what ever source excluding only itens specified in
paragraph (c) of this section.

1. Earned incone shall include:

(1) Al wages and sal aries of an enpl oyee
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C.

(1i) The gross inconme forma self-enpl oynent
enterprise,

2. Unear ned i ncone shall include, but not be
limted to:

(ii1)Support or alinony paynents nade
directly to the househol d form nonhousehol d
menbers .

| ncone Excl usi ons

Only the following itens shall be excluded form

househol d i ncone and no other incone shall be excl uded:

1.(iv)C. Money deducted or diverted froma court-
ordered support or alinony paynent (or other
binding witten support or alinony agreenent) to a
third party for a household expense shall be

consi dered as incone. However, paynents specified
by the court order or other |egally binding
agreenent to go directly to the third party rather
than to the househol d, and support paynents not
required by a court order or other |egally binding
agreenent (including paynents in excess of anount
specified in a court order or witten agreenent)
which are paid to a third party rather than the
househol d shall be excluded as a vendor paynent,
even if the household agrees to the arrangenent.

8. The earned incone (as defined in paragraph
(b)(1) of this section) of children who are
menbers of the household, who are students at

| east half time, and who have not attained their

18th birthday . . . F.SSM > 273.9.

Under the regul ations, the petitioner's gross earned

i ncome fromwages as another's enpl oyee, $1, 165.00 per

mont h, were indisputably properly counted. The issue is

whet her the full anount of the Court ordered support paynent

shoul d have been counted under these regul ati ons and whet her

the sel f-enpl oynent inconme fromlast sumrer shoul d have been

i ncl uded.

The regul ations clearly contenpl ate that support
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paynents nade directly to the petitioner's household froma
non- househol d nenber, in this case his ex-wife, be included
as inconme. The petitioner argues that all he gets fromhis
ex-wi fe of the $292.80 per nmonth Court ordered support is
$52. 80, nmking the lower figure the appropriate one to use.
If, in fact, he only got $52.80 because his w fe just
failed to give himthe entire anmount he would be right.
However, in this case, the petitioner does not actually see
the entire amount because he has authorized his ex-wife to
keep all support paynments due over $52.80 per nonth in
paynent of a Court ordered debt he has to her of $240.00 per
month. |If the parties were strictly following the Court's
order, the petitioner would send his ex-w fe $240 and she
woul d send him $292. 80 each nmonth. VWhile their method of
achieving this sanme net result (sending only the difference)
may be convenient for them it cannot defeat the clear
characterization of these funds by the Court. The
regul ati ons only exenpt support paynents which are diverted
by a Court order, or the like, to a third party from
inclusion as income. That is not the case here and so it
must be concl uded that the departnent properly considered

the entire $292.80 as inconme to the petitioner.2

The petitioner's nonthly gross wages and child support
added together equal $1,457.80 which alone is over the four
per son househol d i ncome maxi mum set out above. Therefore,
it is not necessary to delve deeply into the legality of

i ncluding the $633 sel f-enpl oynment income. However, as the
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petitioner is close to the maxi num |l evel and may face a
decrease in wages or child support thus naking this a future
i ssue, a brief discussion of that issue is appropriate.

At least by the tinme of the hearing, the petitioner
present ed convinci ng evidence that the business was
suspended and no incone fromthat source which was earned
prior to his application should have been attributed to him
for the comng certification period unless it was being used
to anticipate inconme for next sunmmer, in which case the $633
woul d have to be averaged over all the nonths (6 or 12) of

the certification period, or counted during those nonths
only when it was expected to be actually received.3 See

generally F.SSM > 273.10(c)(1), (2) and (3). Finally, the
i nconme which was actually earned by the petitioner's 13 year
ol d student-daughter, approximately $126.00 of the $633
total, would have to be totally excluded under F.S.M >

273.9(c)(8) set out above.
I I. FUEL ASSI STANCE

The regul ations in the fuel assistance program
simlarly determine eligibility based on household i ncone
whi ch provides in pertinent part as foll ows:

Definition of |Inconme

Househol d i nconme is all income of every household
menber from what ever source, excluding only itens
specified in Section 2904. 3.

Ear ned i ncone i ncludes, but is not limted to:

1. Gross wages and sal ari es.
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2.

Trai ni ng all owances form vocational and
rehabilitative progranms, to the extent they are
not rei nbursenment or excluded under Section
2904. 3.

Sel f - enpl oynment i ncome, defined as gross incone
(including rental inconme and the total gain from
sal es of capital goods or equipnent) less the
costs of doing business. For all househol ds
recei ving self-enploynment inconme the Departnent

will calculate the self-enploynment incone as
fol | ows:
a. Annual i zi ng sel f-enpl oynent i ncone.

Sel f - enpl oynment i ncome which represents a
househol d' s annual incone shall be annualized
over a 12-nonth period even if the incone is
received within only a short period of tine
during that 12 nonths. For exanple, self-
enpl oynment i nconme received by farmers shal

be averaged over a 12-nonth period, if the
income is intended to support the farmer on
an annual basis. This self-enploynent incone
shal | be annualized even if the household
recei ves inconme from other sources in
addition to sel f-enpl oynent.

Sel f - enpl oynment i ncome which is received on a
nmont hly basi s but which represents a
househol d' s annual support shall normally be
averaged over a 12-nonth period. |If,

however, the averaged anmount does not
accurately reflect the househol d' s actual

nmont hly ci rcunst ances because the househol d
has experienced a substantial increase or
decrease in business, the departnent wll

cal cul ate the sel f-enpl oynent incone based on
anti ci pat ed ear ni ngs.

Sel f - enpl oynment i ncome which is intended to
nmeet the househol d's needs for only part of
the year shall be averaged over the period of
time the incone is intended to cover. For
exanpl e, applicants who are sel f-enpl oynent
only in the winter and derive their incone
from ot her sources during the bal ance of the
year shall have their self-enpl oynent incone
averaged over the winter nonths rather than a
12-nmont h peri od.

| f a househol d's sel f-enpl oynent enterprise
has been in existence for such a short tine
that there is insufficient information to
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make a reasonabl e projection for the heating
season, the household may be granted with the
understanding that they will report changes
on a nonthly or binonthly basis.

b. Determ ning nonthly incone fromself -
enpl oynent .

For the period of tine over which self-

enpl oynment inconme is determ ned, the
departnment will add all gross self-enpl oynent
i ncome (including capital gains), exclude the
cost of producing the self-enploynent incone,
and divide the self-enploynent inconme by the
nunber of nonths over which the income wll
be averaged.

For those househol ds whose sel f-enpl oynent
income is not averaged but is instead

cal cul ated on an antici pated basis, any
capital gains shall be reported as a change
of circunstance and divided by 12. This
nmont hl y anobunt shall be used in conputing
nmont hly i ncome during the remai ni ng nont hs of
the fuel assistance benefit period. The
departrment will add this known nonthly anount
of capital gains to the anticipated nonthly
sel f-enpl oynent i ncome, and subtract the cost
of producing the self-enploynment. The cost
of producing the self-enploynent inconme shal
be cal cul ated by anticipating the nmonthly

al l owabl e costs of producing the self-

enpl oynment i ncone.

The nonthly net self-enploynent inconme shal
be added to any other earned incone received
by the household. The total nonthly earned

i ncome, |less the 20 percent earned incone
deduction shall then be added to all nonthly
unear ned i ncone recei ved by the househol d.

Unearned incone is the actual paynent received from
sources which include, but are not limted to: .
3. Support or allnnny paynents nade dlrectly to
t he househol d from non- househol d nmenbers.

WA M > 2904. 2.

After all this inconme is added up, the fuel assistance

regul ations unlike the Food Stanp regul ati ons, automatically
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exclude "20 percent of gross earned incone fromself-

enpl oynent”. WA M > 2904.3(1). Simlar to the Food Stanp
regul ati ons, the fuel assistance program al so excl udes
"earned incone of a child under age 18 who is attending
school at least half tine and living with a parent or |iving

with relatives in unemanci pated m nor status as a nenber of
t he household.” WA M > 2904.2(12).

To establish eligibility, a household of four nust
establish that its excludible incone (as set out above) does
not exceed $1,200 per nonth. WA M 5 2904.1. 1In this
case, setting aside for the nonent the petitioner's reputed
i ncone fromself-enploynent, it nust be found that the
petitioner has includible "earned i ncome" of $1.165.00 per
month from his wages which is subject to a 20 percent, or
$233. 00, exclusion under the regulations, |eaving $932.00 in
countabl e incone. For reasons set out in the Food Stanp
eligibility analysis, the entire Court ordered $292.80 in
mont hly child support nust be included as "unearned incone".

Wen these two are added together, a sum of $1,224.80 is
obt ai ned. That amount is, unfortunately, $24.80 over the
maxi mum rendering the petitioner ineligible even w thout
considering any potential self-enploynent incone.

Therefore, it must be concluded that the departnment was
correct in its finding that the petitioner was not eligible
for Fuel Assistance. The petitioner should be aware that

his eligibility for fuel assistance is very close and that
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even a slight decrease in incone may change the result. He
is encouraged to reapply if he has any decrease what soever.

In addition, maxi nuns are frequently raised so he should
al so check periodically to see if he m ght have becone
eligible by this means. And, finally, there is also an
energency fuel programfor famlies with a heating crisis
for which he may be eligible.

Though the petitioner did not raise the issue, the
denial notice sent to himfor his fuel assistance only
stated that he had too much incone and did not tell him how
t hat concl usi on was reached either by acconpanying
cal cul ations or explanations. Even at the hearing, the
wor ker invol ved could not provide the figures used in making
the cal cul ations for Fuel Assistance eligibility. Such
treatnment is unfair to the applicant and unfair to the
review ng Board. Each applicant should be provided with
i nformation on how his or her eligibility is calculated and
all workers nust conme to hearings prepared to show their
calculations to the Board's hearing officers.

FOOTNOTES

1I—Iouseholds containing elderly, disabled and ANFC
related famlies fall under a different standard. See

F.S M > 273. 9a.

2It shoul d be noted that the petitioner's obligation of
$240. 00 per nmonth was consistent with this view, considered
a housi ng expense, even though he did not actually send it
to his ex-wife, the holder of the Iien on his house.

3The cal cul ations used by the departnent which averaged
the $633 over 5 nonths were, in addition, mathematically
incorrect, $633 - 5 = $126 not $158. See Finding 10.



